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Abant İzzet Baysal University

This study examines how the balance of power has changed between

the parties in industrial relations in the area of individual labour law

in Turkey in the 2000s. It analyses the new Labour Act of Turkey

with regard to changes in the notion of subordination and changing

working conditions. It presents a definition of ‘the new employer’ –

as the representative of the flexible company.

Keywords: industrial relations, international division of labour, labour legislation,

labour process, peripheral capitalism

Introduction

As globalized capital dissolves the core values of the golden age of
the postwar world, the historical bond between capitalism, welfare
state and democracy has been broken, as has the division of
labour according to the Fordist model of production. This same pro-
cess, albeit in different ways and for different inherent reasons, can
be observed in peripheral countries where such transformations find
their specific expression in the realm of industrial relations. The pro-
cess of change in what had been a relatively durable and coherent
pattern in the handling of the contradictions and dilemmas inherent
in the capital–labour relationship in the peripheral capitalism of
Turkey came to a head when on 22May 2003 the National Assembly
of Turkey passed the Labour Act (No. 4857) to reregulate/deregu-
late individual labour law.
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This study aims to conceptualize the legal perception of ‘the
employer’ under this recent legislation with reference to the changes
in the Turkish state’s function of securing capital’s right to control
labour power within its boundaries. Thus, the article considers the
concrete changes within the provisions of Act No. 4857 with
reference to the notion of subordination, and thus to the individual
capitalist’s increased capacity to control labour power at the work-
place and corresponding power relations, and looks at the connec-
tion between recent changes in legislation and the social context in
which they function.
Against this background, first, we give a brief description of the

socioeconomic terrain of capital–labour relations in Turkey, with
special emphasis on the dynamics of accumulation and the way
the judiciary perceives and reregulates the wage relation. Next, we
look at the changing content of the legislation with regard to the
employer’s right to control labour power, with specific reference to
the new Labour Act of Turkey, the main feature of which is a new
flexibility at the workplace. In this regard, we examine the erosion
of the rights of the individual worker. Specifically, the study dis-
cusses the recent changes in Turkish individual labour law along
the axes of the change in the notion of subordination and of
changing conditions of work. Our analysis indicates a change in
the balance of power among the parties in industrial relations in
the area of individual labour law in Turkey in the 2000s and reveals
a definition of ‘the new employer’ – as representative of the flexible
company.

The Socioeconomic Situation and Labour in Turkey in the 2000s

The employer in Turkey in this present decade has much in common
with the employers of flexible workplaces dominant all over the
world. The way the regulatory devices of labour law interfere with
the formation of capitalists’ right to control labour power correlates
with the balance of political forces in a given place and time, thus
having a historical specificity for each region (Jessop, 1990: 187–
204) and is characterized by the dominance of neoliberal discourse
in production throughout the world (Woodiwiss, 1990), or at least
in the newly developed world (Jessop, 2002: 88–116). However,
this helps us to associate the recent changes in Turkish labour law
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with the discourse of flexibility and to deal with the normative
expression of liberal flexibility in the main Labour Code of Turkey.

When the conditions of global capitalism are articulated with the
internal contradictions of a given peripheral country, neoliberal pro-
grammes, including the flexibilization of the norms in the realm of
industrial relations, have found a base to be implemented on. Yet,
this implementation has roughly two variants. On the one hand, in
the peripheral capitalism specific to newly industrializing countries
(NICs), not only have the collective capacities of labour intervened
in national policies and regulations on the collective action of labour
in the labour market, but the regulations on the reorganization of
the technical division of labour have also remained under the control
of the state.1 In these peripheral economies, in which the ruling
classes controlled the labour force under conditions of an extra-
ordinary absorption of relative surplus value (as required by the
instability of arbitrary and unregulated competition in the inter-
national realm), an industrial ‘development’ became visible. On
the other hand, the ability of another group of peripheral countries
to implement the structural forms of Fordism to the extent that these
structural forms were providing the working masses with the rights
to resist capital’s right to control the labour process and to regulate
the terms and conditions of capital–labour relations in the labour
market and labour process, became, among other things, an impedi-
ment to a transformation from import substitution to the require-
ments of the global age of capitalism.2 We locate Turkey within
this second group of peripheral economies, or so-called non-NICs
(Boratav, 2003; Yeldan, 2001). In the peripheral capitalism specific
to these countries and to Turkey, the ‘reregulation’ of collective
labour became a primary concern. Only after the ‘reregulation’ of
collective labour legislation, does individual labour law become of
interest and concern.

From the 1980s, Turkish policy-makers’ main concern was the
‘reregulation’ of collective labour law. The process of the ‘reregu-
lation’/‘deconstitutionalization’ of labour law owed its repressive
measures to the military coup of 1980. The military intervened in
the main codes of Turkish collective labour legislation. Within this
context, the new Constitution of 1982 and the enactment of the
Collective Labour Agreement, Strike and Lockout Law No. 2822
on 7 May 1983 and of the Trade Union Law No. 2821 on 5 May
1983, both of which came into effect at the end of the military
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period, indicated that the labour containment strategy of the post-
military regime era would not conform to any kind of state corpora-
tist framework but to the general thrust of ‘new right’ politics, whose
aim was to repress the organized action of workers (Talas, 1992;
Is� |kl|, 2003). The status of the parties had changed to the extent
that the ‘economic rationality’ of the market mechanism became
the only basis of labour relations.3 Under these conditions, collective
labour law became a set of discursive practices, legitimized by way of
reference to the closed systems theory of the neoliberal paradigm,
within the context of the crisis of import substitution and of the
crisis of the state form in which the constitutional order, institutions
and organizations of the previous model of development existed in
a distorted and dysfunctional manner. Subsequently, repressive
rather than conciliatory strategies are predominant, meaning that
a patriarchal-type state supervision is favoured over a legally
mediated, private discipline (Andre, 2002).4

Individual labour law was turned to only when it became clear
that the ‘reregulation’ of collective labour law was insufficient
for the purposes of transferring gains from the workers to the bour-
geoisie, given that the neoliberal ‘revolution’ in Turkey did not entail
an industrial reorganization that attracted international investment
and that despite weak national productivity levels old production
norms had not been abandoned. The stress created by unproductive
investment over the division of the total income culminated in a
crisis in 1994 (Boratav et al., 2000; Yeldan, 2001). Reliance on
domestic debt, as a result of the weak international competitiveness
of the country’s industry, became a vicious circle with a detrimental
impact on the overall productivity of capital.5 In the absence of
investment patterns that could ‘utilize’ the labour force in Turkey,
and thus of any change in the structure of industry, placing greater
reliance on market forces in policy-making became a political
mantra. The overall structure of industry ceased to respond on a
material level to the changes in the reproduction of capitalism on
a global scale.6

Since 1994, the obvious failure of the neoliberal policies has been
blamed on the rigidities of labour legislation. At the same time, the
Turkish bourgeoisie’s calls for a flexible individual labour law has
intensified (Yeldan, 2001). Due to the problems deriving from the
impasse of the import substitution strategy, the regulations sur-
rounding the organization of the technical division of labour came
to be seen as an impediment to a ‘successful’ transformation from
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the existing accumulation strategy to an export-oriented strategy.7

Thus, calls by business for a radical change in individual labour
law and other regulations limiting the freedom of individual capi-
talists to regulate the conditions of the labour contract, were
echoed in the media (TI� SK, 1995, 1997, 1999; TÜSI�AD, 2002).8

The significant changes to how the judges made their decisions
allowed the judiciary to apply what was in fact a socially pragmatic
methodology of law-making instead of invoking a set of substantive
principles.9

Despite the growing share of the informal sector in overall pro-
duction, the Turkish bourgeoisie was intent on relaxing the provi-
sions of individual labour law, and this could be one of the main
reasons for the changing perception towards individual labour legis-
lation by business, particularly after 1994. Unlike the legal pro-
visions in the realm of collective labour law, the regulatory power
of individual labour legislation has a vast area of application,
including the informal sector, provided that the worker succeeded
in bringing his or her case before the court. Symptomatic of this
situation has been the increasing demands of the private sector to
modify the legal conditions of the labour contract, a view that has
on several occasions been openly voiced by their representative
bodies (TÜSI�AD, 2002).

Against this background and from the 1990s onwards, the protec-
tive provisions of individual labour law remained in a context in
which the recognition of conflict and its inevitability in an industrial
society have been eliminated from the consideration of juris-
prudence. Individual labour law has been affected by this discursive
shift. First, the definition of individual labour law in jurisprudence
has changed. Today, labour law is defined as the law regulating
the relations between the worker and the employer on the basis of
market relations (Ulucan, 2002). This definition implies that indi-
vidual labour law only applies to a system in which labour is a
pure commodity and has no collective identity against the individual
capitalist, who represents just a fraction of the collective capital. The
application of the existing protective provisions of labour law (case
law) has begun to change in favour of the law of obligations, mean-
ing that the neoliberal discourse in labour jurisprudence has become
influential.

Second, a relation between the changing application of court
rulings and the changing content of the discourses of production
can be observed. Even in the law of obligations, which cover the
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sale of real commodities, the juridical interpretation of any kind of
contract depends upon the principle of protecting the weak party.10

However, the juridical interpretations pursued by the Supreme
Court protect industry rather than the workers.11 This course of
action is legitimized by the argument that refers to the importance
of the protection of the enterprise, which in turn will protect the
worker (Özveri, 2002). A kind of public interest test is, then, estab-
lished by this argument under the principle of social utility. We can
clearly trace here neoliberal efforts to ignore the conflictual charac-
teristic of industrial relations in the legislation of the Supreme
Court. In the same vein, the legal doctrine gives reference to the
importance of public interest tests as a counterbalance to the prin-
ciple of the protection of workers. This underlines the fact that the
legal doctrine has started to modify its interpretations of the main
principles of labour law. Furthermore, the burden of the protection
of the enterprise, in line with the developments explained earlier, is
now on the workers rather than on the state, which would have pro-
vided protection by way of taxes, credits, the provision of informa-
tion, etc.12

All in all, capital is always born and developed on the basis of
exploitation, transforming the concreteness of that social relation-
ship into the abstraction of its own configuration (Hardt and
Negri, 1994: 104). The labour law of post-1980s Turkey has devel-
oped under the conditions of ‘deconstitutionalization’13 in which
labour, even in the form of abstract labour, is condemned to insig-
nificance in the discursive conceptualization of economy in its liberal
and most narrow sense. Living labour has come to be seen as a cost
(of production) and is forgotten as a source of demand (Jessop,
2002). Our examination of the changing situation of the legal regu-
lation of capital–labour relations provides the study with a basis
from which to examine some general properties of labour law.

The New Labour Act (No. 4857)

In Turkish law, the Labour Act provides the most fundamental and
comprehensive regulation of individual labour relations and the
labour contract. It covers the main elements and limitations of
labour contracts, such as the form of labour contracts, the payment
of wages, working hours, rest days, annual paid leave, protection of
children and pregnant women, workers’ compensation and work
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rules. The first Labour Act (No. 3008) came into force on 15 June
1937. The Act was prepared at a time when a distinct Turkish
bourgeoisie and working class had yet to emerge. The Labour Act
No. 1475 came into force on 12 November 1970. It covered similar
issues to those in the earlier Act (No. 3008), and it bore the imprints
of a rather social democratic discourse and remained in force for
almost 25 years, up to 2003.

On 22 May 2003, the National Assembly of Turkey passed the
Labour Act (No. 4857) to ‘reregulate’/‘deregulate’ individual
labour law in line with the neoliberal conceptualization of capital–
labour relations, in which labour is seen as an ordinary commodity
calculable in terms of production costs. The amendments cover
many areas of the employer–employee relationship with regard to
the technical division of labour at the workplace and to capital–
labour relations in the labour market. The new provisions, in line
with existing discourses on ‘flexibility’ and ‘human resource manage-
ment’, include a transformation in workers’ obligations, subsequent
changes in the main conceptualizations of individual labour law, a
shift in the regulatory scope of labour contracts and the introduction
of new types of labour contracts and of new conditions of work, all
of which refer to a change in the norms of production and consump-
tion determining the ratio of surplus value to capital (rate of profit).
The relatively durable and coherent pattern of handling the contra-
dictions and dilemmas inherent in the capital–labour relationship
in the peripheral capitalism of Turkey had reached a turning point.

The new provisions brought about by the new Act are examined
along two main axes: (1) the change in the meaning and conceptua-
lization of subordination and (2) the changing conditions of work.
This examination shows how the balance of power has shifted
between the parties in industrial relations with regard to individual
labour law in Turkey in the present time.

The Change in the Meaning and Conceptualization of

Subordination

The worker’s subordination to the employer in the performance of a
certain job is fundamental to the working relationship. The power to
determine the actual deployment of labour in the production process
is particularly dependent on this obligation on the part of the
worker. The power to determine the actual deployment of labour
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in the production process has two analytical components also
acknowledged by labour law. These components are the individual
capitalist’s right to demand the worker do the job framed by the
labour contract and to issue orders related to the subject matter of
the contract.14 These rights can be used by the representatives of,
themselves the (white-collar) employees of, that same individual
capitalist. Only by way of subordination can the conditions for the
extraction of surplus value be established. In sum, the notion of
control appears as the point at which the sociotechnical system
enters into the technical division of labour by way of the regulatory
powers of the state in which capital is represented unequally. Thus,
the way the concept of subordination is conceptualized is central to
the legislation related to industrial relations.
The subordination inherent in capital–labour relations at the

workplace is mainly constituted by the authorization of the labour
contract. The worker is to be considered as a person who works
under a labour contract (Article 2 of the new Labour Act). The
regulations concerning both collective15 and individual labour law
are based on the legal category of the worker as a party to a
labour contract.16

Under the previous Labour Act,17 the concept of the individual
employment contract was not defined. The judiciary would refer
to Article 313 of the Obligations Act, stating that the labour contract
was a type of contract whereby the employee undertook to perform
a definite or indefinite service in return for the employer’s obligation
to pay a certain wage. What was missing in this definition was the
subordination of the employee to the employer. The gap in the
legislation was settled by the Constitutional Court’s declaration
that ‘a labour contract consists of three constituents: a – performance
of a service or task, b – payment of a certain wage, and c – subordi-
nation. A person working under a labour contract is, to a certain
extent, subordinated to his employer, that is he performs the speci-
fied service under the control and supervision of the employer’18

(our emphasis). It is clear that subordination, as a natural outcome
of the employment relation, was understood with reference to the
nature of the ‘specified service’ that would be carried out by the
worker. Moreover, in any case, the worker’s obligation of subordi-
nation would be limited as it is tempered by the clause ‘to a certain
extent’.
In the narrowest sense, an individual labour contract establishes a

personal relationship between an employer and a worker, who
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respectively represent capitalists and the worker collective. The obli-
gations deriving from this relationship were based on the general
principles of the Obligations Act. Given that the employment rela-
tion was regulated by a series of legal texts whose discursive frame
was influenced, to various degrees, by the social democratic dis-
course of production, the outcomes of this hidden reference to the
Obligations Act, throughout the time in which the previous Act
was in force, did not result from ‘market friendly’ case law. In the
previous system,19 the employer’s orders and instructions were
limited by the objective conditions of production in the given
branch or sector. Jurisprudence commented that these civil law
obligations on parties were applicable provided that they were not
contradictory to the essential principles of the employment relation-
ship as understood by the judiciary (Dereli, 1998: 83), which was
deeply influenced by the social democratic discourses of production.

The change in the meaning of the concept of subordination can be
traced to the definition introduced by the new Labour Act. The first
sentence of Article 8 of the new Labour Act defines the labour
contract as a type of contract whereby a party (employee) under-
takes to perform, under subordination, a service in return for
which the other party (employer) undertakes to pay him or her a
certain wage. Clearly, the Constitutional Court’s decree seems to
have taken into consideration the definition of the labour contract.
That is, the subordination of the employee to the employer is
recognized.

The other change is in the removal of the terms ‘definite or inde-
finite’ included in Article 313 of the Obligations Act, indicating that
subordination cannot be limited by defining a certain form of it as
definite. The role of the ‘nature of the specified service’, which
would be carried out by the worker in conformity with workplace
rules, case law and the protective measures brought by the law,
ceases to be determinative in the assessment of the limits of subordi-
nation under these conditions. Moreover, in light of the new Act on
individual labour law, the worker’s obligation of subordination will
not be limited, because the expression ‘to a certain extent’ in the
Constitutional decree is no longer valid. Considering the removal
of the terms ‘indefinite and definite service’, the concept of subordi-
nation acquires a new meaning in which the powers of the employer
in the determination of the conditions of work are increased against
a decrease in the restrictive role of the notion of ‘the nature of work’
in question.
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In line with the comment made earlier on the changing nature of
the notion of subordination in labour law, Article 9 of the new
Labour Act states that parties can themselves determine the context
of the service in question, unless the provisions of the relevant legis-
lation are violated. Such a statement overtly declares that the custom
and the nature of work as interpreted by the judiciary cannot be an
impediment to the formulation of individual labour relations.
Another change in the conceptualization of subordination can be

traced to the possibility to bring any dispute before an arbitration
tribunal in the case of an unfair dismissal at workplaces employ-
ing more than 30 workers (Article 18 of the new Labour Act). In
contrast to the role given to the state, which can be summarized as
intervening positively in the imbalances between labour and capital
in the previous (protective) labour law discourse, the inclusion of
arbitration20 in industrial relations reflects a serious change in the
overall picture of class positions. Subordination then becomes a pre-
condition of selling an ordinary commodity, and, thus, becomes a
relation between individuals rather than a process of relations
between a worker and nature, and a worker and a capitalist in the
labour process.
The discourse of the new Labour Act softens21 the principle of the

protection of the worker through the principle of social utility,
which finds its legitimization in neoliberal theory. Classic labour
law aimed to protect workers because of the power imbalances
inherent in the work relation (Is� |kl|, 2003; Tunçomaǧ, 1971). This
approach was consistent with the specific character of the com-
modity in question. Today, the protection of the worker is con-
sidered to be related to the protection of the existence of the
enterprise, which in turn provides the worker’s wage. The change
in the importance of the principle of the protection of the worker
replicates the notion of subordination. The legal impediments to
the individual capitalist’s enjoyment and use of labour power
evaporate in the face of the priority given to the protection of the
enterprise.
This situation is also in line with trends in advanced capitalist

societies. The public interest test has gained a general pertinence
to the degree that it provides the basis for mediation in the transition
to neoliberal discourses of production from social democratic
discourses of production in the absence of overt ‘protection’ for
capitalists. As in other societies in which neoliberal discourses of
production have gained a relative dominance, the prominence of a
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public interest test means that, in the absence of a clear counter-
vailing discursive principle such as might be represented by the
privileging of the rights of labour, judgements will depend upon
the nature of prevailing values and how they are understood by
the individual judges (Woodiwiss, 1992: 99); and this does seem to
be indicated in the context of the Turkish civil court system.

Another important issue related to the new Labour Act is that the
principle of acquired right is losing its meaning. The obligation of
the employer to pay a wage in return for the obligations of the
worker – among which is subordination to the instructions of the
employer – has changed. The worker can (be forced to) choose to
take time off in lieu of overtime remuneration. Before the enactment
of the new Labour Act, the Supreme Court ruled that this could not
be done owing to the principle of acquired right.22 Yet, the same
rulings indicate that before the enactment of the new Labour Act,
in the case of an overt statement in the collective agreements signed,
giving time off to workers, at a time convenient to the employer,
in lieu of financial remuneration for overtime is legitimate.

The change and expansion in the regulatory realm of labour
agreements against the protective principles and provisions of indus-
trial relations legislation have brought new connotations to the
notion of subordination. On the part of employees, the new regula-
tion ensured the right to bypass collective agreements by way of the
provisions of the individual labour contracts. The first paragraph of
Article 6 of the Collective Labour Agreement, Strike and Lockout
Law (No. 2822) states that ‘unless otherwise stated in the collective
labour agreement, no labour contract may be in contradiction with
the collective labour agreement in question’. This Article clearly
declares the autonomy of the collective labour agreement. The
notion of flexibility provides, according to the Turkish Con-
federation of Employer Associations (TI� SK, 1995, 1997, 1999), a
basis to change the principle of the autonomy of the collective
labour agreement, meaning that the individual labour contract
could conflict with the collective labour agreement and still be
valid. According to prevailing values, the individual judges’ under-
standings changed and case law, before the enactment of the new
Labour Act, abolished the autonomy of the collective labour agree-
ment together with the application of the first paragraph of Article 6
of the Collective Labour Agreement, Strike and Lockout Law
(No. 2822).
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A new conceptualization of subordination can also be observed in
Article 6(5) of the new Labour Act, which states that the transfer of
ownership at the workplace does not give the worker the right to
terminate the contract without prior notice. This means that the
worker would lose his or her right to severance pay if he or she
refused to serve the new owner. This was also the situation in case
law under the previous Act (Çelik, 2003: 57). Yet the new Labour
Act empowers the new employer, for ‘economic’, ‘technical’ and
‘organizational’ reasons, to terminate the contract ‘without prior
notice’ – meaning that the employer, under certain conditions, can
now lay off workers without paying severance money.

Changing Conditions of Work

The second step in our investigation of the erosion of the rights of
the individual worker at the workplace is the change in the norms
regulating the conditions of work. While the previous Act stated
that if the employer materially altered the conditions of employment
or failed to apply them the worker would have the right to terminate
a contract without prior notice (Article 16(II e)) and he or she would
be entitled to severance pay (Article 14), under the new Labour Act
the employer is empowered to force the worker to work under new
conditions by stating in writing that the change is compulsory and is
based on valid reasons (Article 22).
The changing concept of subordination can be further observed

when we examine the new group of articles regulating the conditions
of work. Given the poor levels of productivity in Turkish industry,
the further extraction of surplus value from workers under the
current conditions necessitates an increase in currently extracted
levels of absolute surplus value from the collective worker. This
issue is clearly in line with our examination of the socioeconomic
context of Turkish capital–labour relations, which stresses the
crisis of productivity due to the impasse of the accumulation strategy
that is import substitution. Hence, we examine the articles of the new
Labour Act dealing with the regulation of weekly working time,
start and finish times, break times, compensatory work, overtime
and overwork, and of reduction in the duration of work to see
whether or not the new employer is now entitled to increase the over-
all level of absolute surplus value extracted.
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The first important issue in the changing conditions of work is the
regulation of weekly working hours; the new Labour Act allows the
employer to regulate at his or her own discretion the distribution
of the week’s working hours, to a maximum of 11 hours a day
(Article 41). The previous Labour Act considered work exceeding
the daily working time as overtime, without reference to the weekly
working time (Articles 35 and 61) and declared that the working
week should not exceed 45 hours (Article 63). While the previous
Act stated that the number of working hours had to be distributed
evenly over the working week and not exceed nine hours a day if
the workplace operated five days or exceed 7.5 hours if the workplace
operated six days a week, the new Labour Act means a worker can
legally be obliged to work up to 11 hours a day.

Throughout the 1990s, however, the Supreme Court, rather than
referring to daily working time according to the previous Labour
Act, referred to total weekly working time in its calculation of over-
time (TI� SK, 1999: 44). At the same time, TI� SK and the Turkish
Industrialists’ and Businessmen’s Association (TÜSI�AD), in various
publications and declarations from 1995, demanded that the pro-
visions of the Labour Act on working time flexibility had to be
restructured if Turkey was to have a ‘modern’ Labour Act (TI� SK,
1995, 1997, 1999). These proposals included abandoning the rule
that weekly working time be divided into equal working days, and
acknowledgement of compensatory work and flexibility in the regu-
lation of leave, etc. The new Act now states that the employer can
oblige the worker to work 11 hours a day, providing that this work
is within the overall limits of weekly working times and takes into
account average working time across the previous two months.
Furthermore, this two-month period can be extended to fourmonths,
when included in the collective labour agreement (Article 63).

Second, Article 67 of the new Labour Act provides important flex-
ibility to employers by giving them the power to regulate, at their
own discretion, the start and finish times of the working day,
across the 24-hour period. The flexibility brought by this article is
known as ‘slippage in the duration of work’ in central capitalist
countries and has been in application since the early 1970s
(Tuncay, 2003). The power of the employer is increased in two
dimensions by this legislation. The first dimension is the power to
determine the starting time of the working day (simple slippage).
The second dimension is the power to determine not only when
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the working day starts but also how long the working day lasts
(qualified slippage). By stating that the start and finish times of the
work day is at the discretion of the employer, Article 67 of the new
Act opens the way for qualified slippage.
Third, the new Labour Act not only empowers the employer in the

regulation of working hours but also in the regulation of non-
working hours – in other words, of break times. Article 64 of the
previous Labour Act stated that a break had to be 15 minutes
long when the working period was four hours or under, and had
to be one hour long when the work lasted more than seven and a
half hours. The new Labour Act, in accordance with the demands
of the Turkish industrialists (T|SK, 1999: 35) and EC Directive
No. 104, leaves the regulation of break times to the discretion of
the employer (Article 67(1)). This situation is clearly in line with
the new institutionality, which signifies a change in mass production
patterns in which masses of workers start to work, eat together and
leave work at the same time.
Fourth, one of the striking features of the new Labour Act is that

it introduces compensatory work into the industrial relations system
(Article 63, 41(3)). In classic labour law, the worker’s obligation
ended when she or he provided her or his service under the command
of the employer whether the employer used that service or not.
Compensatory work is an ‘invention’ to prevent the worker from
being paid a wage in certain cases where the employer cannot use
the labour power. Here we see the way the different structural
power differentials are shaped by the labour contract and the rele-
vant legislation under the neoliberal discourse of law. In other
words, we can observe the correlation between the new legal dis-
course and the changing content of the labour contract (the right
of the individual capitalist to control labour power) within the
framework of the codes regulating the labour relations in society.
Article 63 states that in the case of suspension of work due to force

majeure, of closure before and after national and general holidays or
where time off is given to the worker by request, or for any other
reason, the employer, within two months, can demand that the
worker compensate for the time, i.e. work without any correspond-
ing payment. Under the previous Act, such compensation was
not legally/technically possible since all work exceeding the daily
working limit was legally considered as overtime (Article 35 of the
previous Act). The new Labour Act clearly states the right of the
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employer to demand that the worker work without any correspond-
ing payment.

Another striking feature of the new Labour Act is that it intro-
duces a totally new concept: overwork. At workplaces in which
the length of the working week is less than 45 hours, any extra
work done to within the 45-hour limit is referred to as overwork.
In the case of overwork, the wages are only 25 percent over the
normal hourly rate, while wages for overtime, which is work over
the 45 hours, are 50 percent over the normal hourly rate. So, to
work 45 hours a week is considered the duty of the collective
worker under the new Labour Act. We see here a peculiar or nega-
tive kind of aspect of the labour contract. This time limitation works
to the benefit of employers, meaning that protective provisions have
become protective for the individual capitalists.

Furthermore, the previous Act stated that work over the
prescribed daily work period should not exceed three hours a day.
In the same vein, while the previous Act limited total overtime to
a total number of days (90 days), the new Act limits total overtime
to a total number of working hours (270 hours), meaning that the
obligation of the worker to do overtime may well be over 90 days
in a year (Article 41). The new Act has totally annihilated from
the labour contract the daily three-hour limit for overtime and over-
work, meaning that a worker’s working time can exceed 11 hours
in a single work day in return for only a 25 percent increase in her
or his wage rate. Furthermore, the new Act gives the employer the
power to ‘persuade’ the worker to use his or her overtime or over-
work as time off in lieu in down periods (Article 41). These changes
indicate the emergence of a destandardized, fragmented, plural
employment system, as a result of which the application of the pro-
tective individual labour law provisions has been limited to the
periods in which work is performed in the strictest sense. This trans-
formation is followed by the reconceptualization of working time,
which refers to certain hours in a day rather than a certain part of
the life of the worker – thus giving further meaning to the concept
of subordination.

Finally, another change concerns the employer’s right to demand
certain services from the worker; thus, the notion of subordination is
legitimized by the obligation of the employer to pay wages, yet,
under the new Labour Act, the employer is able to socialize the
responsibility to pay wages in times of recession. There are two
scenarios in which the employer can do this. The first is related to
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periods of general economic crisis, thus to relatively objective con-
ditions (Article 65). In the case of an economic crisis or force majeure,
the employer who reduces weekly working hours significantly or
suspends work altogether must inform the Turkish Labour
Exchange Institution and the relevant trade union, if any. The
Ministry of Labour and Social Security examines the validity of
the application. If the period of suspension exceeds four weeks,
the worker, who is entitled to unemployment remuneration, will
be compensated by the unemployment security fund, which is
supplied by the cutbacks in the wages and by a minor contribution
from employers (Article 65). The other situation is when the indi-
vidual employer is unable to meet his or her personal debts
(Article 33). In the case of a concordat or insolvency (Article 33),
all of which result in the inability to pay workers’ wages, the
employer has access to a fund that pays the wages on his or her
behalf (Article 33). The conditions related to this second situation
refer to the inability of the management of the individual enterprise.
While in the first scenario (Article 65) the beneficiary would be
Turkish industrial employers in general, in the second (Article 33)
the workers of the individual capitalist, together with the capitalist
in question, are the beneficiaries, for a period of up to three
months (Article 33). Under the new regulation, the employers are
able to shrug off the responsibility of paying wages through applica-
tion to wage guarantee23 or unemployment security funds.
When Articles 65 and 33 are considered together with the notions

of compensatory work and overwork, it is safe to say that the ‘inno-
vations’ in the new Labour Act aim to empower the employer in the
event of any crisis in production rather than creating the conditions
of productivity.

Conclusion

This study has attempted to reveal the link between the changes in
the socioeconomic environment and the enhancement of the rights
of the employer in Turkey. Or, in other words, this study has
attempted to connect, albeit modestly, the juridical formulation of
norms as a function of structural forms with the social structuring
of power in the field of industrial relations in Turkey, while avoiding
both formalist and positivist deviations. Within this context, we
have investigated the changes in the worker’s obligation to be sub-
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ordinate according to the new provisions and conceptualizations of
the new Labour Act and shown how the power of employers in the
technical division of labour has been enhanced. The qualitative
change in the powers24 of the individual capitalist has produced a
new, legal category of ‘employer’. We have tried to show that this
new category is in accordance with recent changes in the Turkish
economy. The worker’s obligations are the complement to the
rights of the employer. Thus, the new form of subordination
becomes clearer when considered alongside the new definition of
the employer under the new Labour Act.

We now try to give a picture of this new employer, as formulated
by the new Labour Act. He or she is a legal subject capable of deter-
mining the conditions of work, in many instances, regardless of the
nature of the work in question. This new employer can appeal to
arbitration as though the conflict in question were a private legal
conflict. He or she can assert the principle of ‘the protection of the
existence of the enterprise’ against the principle of the protection
of the worker. This new employer can ‘persuade’ the worker to
choose to take time off in lieu of overtime payment. He or she can
sign labour contracts that are in conflict with collective labour agree-
ments; transfer the ownership of the workplace without facing the
rightful termination of work contracts by workers; or terminate
previous labour contracts at the workplace he or she has acquired
without having to pay severance money. This new employer can dis-
tribute the working hours of the week at his or her own discretion,
obliging an employee to work up to an 11-hour day; this new
employer can determine the starting time of the working day
(simple slippage), the duration of the working day (qualified slip-
page) and the workers’ break times. This new employer has been
relieved of the responsibility to pay employees’ wages in certain
cases where that employer is unable to use that labour power.
This new employer can demand that a worker work overtime in
return for only 25 percent extra pay in certain cases (overwork).
This new employer can hand over to the state the responsibility of
paying employees’ wages in times of recession.

The worker as defined in the new Labour Act is the opposite of
the employer, meaning that the power she or he has or the energy
of her or his muscles and brain has become more akin to a commod-
ity traded according to the rules of the market. Such a definition
restructures the reciprocal relation between the worker, as a fraction
of collective labour, and the individual capitalist, as a fraction of
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capital in general. The answer to the question of whether this new
structure has many traits in common with the restructured work-
place and capital–labour relations in ‘developing’ countries, or,
put differently, whether recent discourses around globalization
involve similar shifts in legal definitions brought about by various
national labour laws, is left to the collective labour of the organic
intellectuals of the parties in industrial relations.

Notes

We are grateful to the referees of Economic and Industrial Democracy, Dr Galip

Yalman and Professor Dr Erkan Ak|n for helpful comments.

1. For similar arguments, see Lipietz (1987) and Munck (2002).

2. For similar arguments, see Boyd et al. (1987).

3. For instance, due to the relatively long time required before a strike, which is

not included in the wide range of provisions concerning prohibition and suspension

of strikes (Articles 29, 30, 31, 32, 33, 34 of Act No. 2822), in its provisions, Act

No. 2822 seems to be interested in impeding the use of the right to strike.

4. This is also indicated by the fact that labour rights in post-1980 Turkey lack the

social acceptance enjoyed by other European labour movements. The labour move-

ment in Turkey also lacks the capacity to act in militant defence of its rights, in con-

trast, as illustrated from time to time, to the Italian, French and British labour

movements for instance.

5. The convertibility of national debt to acceptable international currencies

appeared a threat to the industrial structure as a whole. The country’s creditworthi-

ness allowed the financing of the budgetary deficits through short-term borrowing

and the expense of fast-growing short-term foreign indebtedness as well as slow-

growing foreign exchange earnings. The overvalued currency, deriving from high

deposit interest provided by the banks seeking foreign cuurency, was a consequence

of a politics that relied on domestic debt. Consequently, devaluation became a real

risk. There was little chance of the Turkish government sustaining the current account

deficit through foreign investment without increasing the debt stock. On the other

hand, reliance upon portfolio investments, which were considered as independent of

growth by liberals and which prerequisite regulatory reforms aimed at enhancing

the efficiency of markets, would, in the end, result in Turkey’s being discredited in

the international financial markets as a result of deteriorating risk assessment of the

country (Boratav, 2003; Kazgan, 1999; Yeldan, 2001).

6. To summarize the results of the crisis of the existing accumulation strategy,

Turkish industry bought machinery on credit, yet it could not utilize this by increasing

its productivity in the international field or the domestic market. So much credit enter-

ing the economy did not serve the pre-validation of values in process, which, as

expected, would complete the full cycle of valorization and realization, since the

Turkish domestic market was not enough for their realization and the industry was

not open to external markets. The motionless mass of past labour waiting to be

valorized formed a barrier to the expansion of the system, which is in search of new
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domains of valorization by way of changes in both the social and technical divisions of

labour (Aglietta, 1987: 356), whose dynamics are provided by the notion of competi-

tion, which, as a social relation of production, is comprised of class and commodity

relations.

7. For arguments on labour rigidities as a cause of the economic troubles of the

country, see Yavan (1999).

8. The Turkish Confederation of Employer Associations (TI� SK) and the Turkish

Industrialists’ and Businessmen’s Association (TÜSI�AD) are the main representatives

of capital in Turkey.

9. For similar developments in the US and Japan, see Woodiwiss (1992).

10. The legal forms developed in private law, in general, cannot be directly applied

to the realm of labour law.

11. The Supreme Court’s negative stance towards the enforcement of collective

agreements in favour of workers in times of crisis also conflicts with existing labour

regulations, including the provisions of the Constitution (Articles 90, 119, 121),

ILO conventions ratified by the country (Nos 87 and 98) and Maritime Act No. 2935

(Articles 10 and 11).

12. The president of the Ninth Division, which is the principal chamber for the

rulings of the first degree courts on labour contestations, of the Supreme Court,

Dr Ayd|n Özkul, mentions that the collective agreements could be considered like

any other agreements/contracts in law of obligations under the conditions of the

ongoing crisis. He, furthermore, states that the interference by the Supreme Court

in the provisions of the collective agreements referring to wage rises, is decided – in

informal meetings and in the rulings of the Supreme Court – to be limited to 10 or

15 percent where they had been as much as 100 percent before 1994. Furthermore,

Özkul states that their position will not change unless the conditions of the crisis

change (Özkul, cited in Istanbul Barr Association, 2002: 262).

13. The process of legal deconstitutionalization of labour in Turkey has responded

to the changes in the international division of labour on a material level where collec-

tive labour law has lost its function as a determinant of Turkey’s peripheral/sectoral

type of wage labour nexus and where individual labour law is conceptualized in a

context in which its class dimension is denied.

14. Recently, in addition to these two analytical components, in line with the

increasing dominance of the neoliberal discourse throughout the world, the notion

of control has acquired a new criterion, that is, the duty to perform the job on

behalf of the company (Çelik, 2003).

15. One exception to this rule is the Trade Union Law (No. 2821), whose scope of

application extends beyond the labour contract and includes transformation, publica-

tion and ordinary partnership contracts (Article 2 of Act No. 2821).

16. Currently, those covered by the Labour Act will be subject to its provisions,

while the labour contracts of seamen and white-collar press workers are governed

by their respective Acts. Those who fall outside the scope of this legislation work

under the provisions of the Obligations Act concerning the labour contract. However,

it seems that references to the Obligation Act will diminish, since, unlike the previous

Act, the definition of labour contract is given in the new Act. Yet, with regard to those

matters not regulated by the provisions of the Labour Act, the Maritime Labour Act

and Press Labour Act, the provisions of the Obligations Act shall continue to apply as

they are of a more general nature.
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17. For the rest of the article, ‘the previous Labour Act’ refers to the Labour Act

No. 1475.

18. Constitutional Court, 26–27 September 1967, 1967/29 (Official Gazette,

19 October 1968, 13031).

19. See Court of Cass., 9th Div., 17 July 1987, 1987/10300, 11205.

20. Arbitration is in fact a civil law institution and is thus only relevant to private

law conflicts between equal parties having equal rights and interests.

21. The expression of ‘softening the principle of the protection of the worker with

the principle of public utility’ belongs to Mustafa K|l|çoǧlu, who is the member of the

ninth division of the Supreme Court dealing with labour conflicts (K|l|çoǧlu, cited in

Istanbul Barr Association, 2002: 264–6).

22. Court of Cass., 9th Div., 4 December, Dec. No. 36026/35024; 9 July 1997,

Dec. No. 12355/14232.

23. The wage guarantee fund is composed of 1 percent of the total contributions by

employers to the unemployment security fund (Article 33 of the new Labour Act).

24. The interaction between right and power is not external. Rights are not suppor-

ters of the powers of the agents that are empowered by commodity relations, rather

they are among the social conditions of existence of the power gained by commodity

relations (Hunt, 1993: 195). Power involves the power to mobilize social resources

including the shaping of wills and aspirations, the production of subjectivities and

of collectivities, together with direct control over others.
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Boratav, K., E. Yeldan and A. Köse (2000) ‘Globalisation, Distribution and Social

Policy: Turkey: 1980–1998’, CEPA and New School for Social Research, Working

Paper series, No. 20, New York, February.

Boyd, R.E., R. Cohen and P. Gutkind, eds (1987) International Labour and the Third

World: The Making of a New Working Class. Aldershot: Avebury.
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Özdemir and Yücesan-Özdemir: Labour Law Reform in Turkey in the 2000s 331


